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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 may

file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the|following way :
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Revigion application to Government of India :
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(i)

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Depariment of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Delhi

r 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

provisp to sub-section (1) of Section-35 ibid °

(i)
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(ii)

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

anothgr factory or from one warehouse to another during the course of processing of the goods in a
warehpuse or in storage whether in a factory or in a warehouse.

{b)

In case of rebate of duty of excise on goods exported to any country or territory outside India of

on exgisable material used in the manufacture of the goods which are exported to any country or
territody outside India.
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p of rebate of duty of excise on goods exported to any country or territory outside India of
isable material used in the manufacture of the gocds which are exported to any country
tory outside India.
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In case of goods exported outside India export to Nepai or Bhutan, without payment of duty.
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of any duty allowed to be utilized towards payment of excise duty on firal products under
bvisions of this Act or the Rules made there under and such order is passed by the
ssicner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)

Act, 1998.
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The alove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Cerral Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
soughtfto be appealed against is communicated and shall be accompanied by twc copies each

of the

OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidenging payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944 under
Major Head of Account.
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The reyision application shall be accompanied by a fee of Rs.200/- where the amount involved

is Rup
Lac.

ges One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

()

F SHowdr sfafwm, 2017 @ a1 112 @ il

Under

$ection 112 of CGST act 2017 an appeal lies to :-
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To the

pvest regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" floof,Bahumali Bhawan, Asarwa,Girdhar Nagar, Atunedabad : 380004. in case of appeals

other t

han as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quacruplicate in form EA-3 as prescribed

under
which

Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against {one
af least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where

amount|of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the plage where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. shouid be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item of the
court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal {Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appelliate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs. 10 Crores. It may be noted that the pre-deposit is a mandatory condition for
fiting appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:

(Ixx)  amount determined under Section 11 D;
(Ixxi) amount of erroneous Cenvat Credit taken:
{Ixxif) amount payable under Rule 6 of the Cenvat Credit Rules.
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fn view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
v demanded where duty or duty and penaity are in dispute, or penalty, where penalty alone is in

disputg.

f.

-

Any person aggrieved by an Order-in-Appeal issued under the Centra! Goods and Services

Tax Agt,2017/Integrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
states)|Act, 2017, may file an appeal before the appellate tribunal whenever it is constituted within three

month

4 from the president or the state president enter office.
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ORDER-IN-APPEAL

M/s. Shri Dhanlaxmi Procon Pvt. Lid., 201, 2 Eloor, Parikh Chamber, Station
70ad, Melsana-384002 (hereinafier referred to as ‘appellant’) has filed the present appeal
against Ofder-in-Original No. 09/DC/CGST/2019-20/DK  dated 04.05.2020 (hereinafter
referred to| as ‘impugned order’) passed by the Deputy Commissioner, Preventive Section,

Central GBT & Central Excise, Gandhinagar Commissionerate (hereinafter referred to as

‘adjudicatfng authority’) .

2(i). The facts of the case, in brief, are that the appellant was holding service tax
registratiqn no. AAOCS571 IMSDO001 for providing the services under construction service
other thag residential complex, construction of residential complex service, Work Contract
Service, Manpower Recruitment/Supply Agency (Recipient) and Transport of Goods by
Road/Godds Transport Agency Service (Recipient).

2(ii). During the course of audit of financial records of the appellant for the period
Septembgr-2013 to March-2017 by the departmental officers. it was noticed that (i) there was
a short payment of service tax to the tune of Rs.18,39,211/- under Works Contract Service
for the geriod 2013-14 to 2015-16 (ii) there was non-payment of service tax to the tune of
Rs.15,29,141/- on Manpower Supply Service under Reverse Charge Mechanism during the
period ftom F.Y. 2013-14 to 2016-17 and (iii} there was non-payment of service tax to the
tune of [Rs.1,09,765/- on Goods Transport Agency (GTA) Service under Reverse Charge
Mechanfsm during the period from F.Y. 2013-14 to 2016-17. A Show Cause Notice
(hereingfter referred to as ‘SCN’) dated 23.10.2018, was issued by the Deputy Commissioner
(CirclefX) of CGST Audit Comm’rate, Ahmedabad to the appellant in this regard proposing
demand and recovery of the same alongwith interest. Penalty under Section 78 of the

Financé Act, 1994 was also proposed to be imposed upon the appellant.

2(iii). The adjudicating authority vide the impugned order confirmed the demand and
ordered for it’s recovery as proposed under the said SCN alongwith interest on the basis of

follow]ng grounds :

{a) that a total land of approximately 14142 Sq.Mtr. was purchased by Shri Natvarbhai
Mansangbhai. Chaudhari and Shri Dashrathbhai Mansangbhai Chaudhari, both
brothers, which was divided into plots and for executing sale deed of plots, power of

attorney was executed by Shri Natvarbhai M. Chaudhari in favour of Shri
Dashrathbhai M. Chaudhari,

(b) that accordingly, sale-deed was made/executed by Shri Dashrathbhai M. Chaudhari
Jor sale of plots to different purchaser;

(c) that then the Agreement has been made between the buyer of plot and the assessee
ie. M/s. Dhanlaxmi Procon Pvi. Ltd. for  Construction of house alongwith
goods/material which can be said to be Supply of Service with material and can be
classified as ‘Work Contract Service

that the Assessee themselves have classified the service under Works Contract
Service, filed the ST3 Returns and paid the service lax accordingly;




§

{e)

(g

(h)

()
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that the exemplion in payment of service lax on amount/consideration received by

them after the receipt of Completion Certificate, as claimed by assessee. pertains 10

‘Construction of Residential/Commercial/Industrial etc. Service' and not pertains (o
‘Work Contract Service ",

that since the classification of service is different. the rate of ubatement available
under the particular service are also different;

that the income received from the operation has been shown as Contract Receipt in
their Balance Sheet and Profit & Loss Account for the F.Y. 2013-14 10 2016-17;

that for applicability of service tax on Manpower Supply Service, the amount paid by
the assessee fowards Labour Expenses is reflected in Ledger Aecount towards the
invoices raised by the labour suppliers;

that for the service tax on GTA Service, the assessee failed to provide the complete
documents that could prove that the single invoice has been raised for many trips and
charges of each trip is below Rs.1 ,500/-; further the assessee also could not produce

any consignment note / lorry receipt as provided under Rule 4(B) of the Service Tax
Rules, 1994,

Being aggrieved with the impugried order, the appellant has filed the present

appeal on the following grounds :

)

(i)

(iii)

{iv)

v}

(vi)

(vii}

(viii)

(ix)

{x)

that residential scheme “Tejasvi Residency” was floated by them and they are the
developer of the scheme lo carry out construction, booking, marketing and sale of
land;

that it is general tendency of tri-party transaction in such construction scheme where
there are 3 parties viz. land owner, land developer and buyer; that the buyer book the
residential complex which has been marketed by them alongwith land; that they are
developer of scheme and they are carrying out marketing, booking, development eic.
that in negative list regime, the construciion service is a declared service falling
under Section 66E of the Finance Act, 1994 and it is nowhere mentioned in that
Section that the activity will not be treated as construction where land value is not
included: that land value is never taxable under service 1ax regime:

that construction service is liable for service tax, if consideration is received before
completion of complex and thus consideration received afler receipt of completion
certificate is not liable for service tax;

that they have not provided service under works contract as they have
introduced/floated the construction scheme viz. “Tejasvi Residency'(as per
brochure) and entered into transaction with land owner for land rights. Thereby they
became the deemed owner of the land and land owner is walving their right to sale.
As per development agreement witlf land owner all construction, booking, marketing
responsibilities is with them;

that as per the construction service defined under declared service, their activity is
covered under the construction service and the same s taxable only if the
consideration is received before completion certificate; thus the exemption from
payment of service tax is available if the consideration is received after completion
certificate;

that they have carried out project as owner of land & project and sold residential
unit to ultimate buyer and thus sale after completion certificate is exempied,

that as per Notification No.26/2012-ST dated 20.06.2012 (effective from 01.07. 2012)
where land value is included in consideration, abatement is allowed upto 75% of
total value,

that regarding the demand of service lax under reverse charge mechanism under
Notification 30/2012-ST dated 20.06.2012 under Man Power Supply Agency. it is
submitted that they are developer of the scheme and they have obtuined services of
various parties like plastering work, cementing work, colour work miscellaneous site
work ete. and this can not be said to be manpower supply;

that in man power supply service the service provider supplies the man power only
and these man power works under the supervision and control of service receiver
which is not in their case as they have allocated the work to some other person who
has to complete the work with his own worker;
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(xi) that regarding the service lax on Goods Transport Agency, it is submitied that they

4(i).

have received service of individual person and not Goods Transport ‘Agency’ and
since the Goods Transport Agency is covered under Reverse Charge Mechanism for
service tax liability the individual lransporl contractor are out of purview of
leviability of service tax; case relied upon are M/s. Rathi Tiles Pvt. Ltd. and M/s.
Kanaka Durga Agro Oil Products Pvt. Ltd

Personal hearing in the matter was held on 17.02.2021. Shri Arpan Yagnik,

Chartered | Accountant, appeared for the appellant. FHe reiterated the submissions made in

appeal

mémorandum. He further requesied that the matter may be sent back to the

adjudicatipg authority for verification of documents and factual details.

A(it).

Further, the appellant submitted the additional submission dated 18.02.2021

wherein they submitted that their activity is considered as Work Contract just because the

value of 1hnd is not included in gross value; that the brochure of the scheme reveal that their

intention was to sale the residential complex 10 buyers; that their activity is covered under

Section 6pE(b) of the Finance Act, 1994 for the purpose of levy of service tax and exemption

is availatie where sale is made after completion certificate; that various circular shows that

benefit i available to builder/developer/promoter and therefore benefit of exemption is

availablefto them.

5(1).

I have carefully gone through the facts of the cases, the records/documents

availabld in the matter and the submissions made by the appellant in the appeal memorandum

as well ak at the time of personal hearing. The issue to be decided in this case is whether in

the factd and circumstances of the case, (i) whether the activity of the appellant to be

considerpd as Construction Service or Works Contrget Service; (ii) whether there is any

service thx liability under Manpower Supply Service and (iii) whether there is any service tax

liability inder Goods Transport Agency.

5¢ii).

It is observed that the adjudicating authority has contirmed the demand of service

tax under Works Contract Service. On the basis of documents produced before the

adjudicgting authority, he has come to the conclusion that the land, by way of plots, have

been sold by the awners of Land viz. Shri Dashrathbhai Mansangbhai Chaudhari himself and

on behdlf of Shri Natvarbhai Mansangbhai Chaudhari (on the basis of the Power of Attorney
executef by Shri Natvarbhai M. Chaudhari in favour of Shri Dashrathbhai M. Chaudhari) by

way of]‘Sale Deed’ of Plot (Para-8.2 of the impugned order). It was further found by the

adjudicpting authority that construction work has been done by the appellant on the basis of

Agreerent for Construction made/executed between the Plot/Land Owner and the appeliant

(Para-§.3 of the impugned order). From the above facts it is clear that Land/Plot has been

sold by the Owners of the Land and not by the appelfant and the Construction Work alogwith

.41 has been done by the Appellant and not by the land owners. The appellant have

contend that they have floated the scheme *Tejasvi Residency’ and their sole purpos¢
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wak to sell the House to the ultimate buyer. : How'ever: if the contention of the appellant is

ac¢epted, then there must be some Document/agreement between the Appellant i.e. M/s.

DHantaxmi Procon Pvt. Ltd. and the Land Owners in this respect. The appellant failed to

produce such documents which prove that they have sold the house to ultimate buyer.

Mbreover, had it been so, there would have begn Sale Deed for sale of house wherein one

pakty would have been the appellant. On the contrary, an Agreement for Construction Work

is in existence where the construction work, alongwith material, is required to be carried out
by the appellant on certain consideration. This clearly shows that the activity of the appellant
is| falling under the ‘Works Contract Service’ and not under ‘Construction of Complex
Sdrvice’ as contended by the appetlant. The appellant also failed to submit any ST-3 Return
which shows that they have classified their service under ‘Construction Service’ and not
uI;Ier ‘Works Contract Service’. The appellant themselves have paid the service tax under
‘

orks Contract Service’ but later on trying to classify it under ‘Construction Service’ which

id not coming out from the facts and the documents available in the matter. The

-

Construction of Residential Complex Service’ and “Works Contract Service’ is existing in

fle service tax regime since June-2005 and June-2007 respectively. Therefore, it is not

—

Cceptable that the appellant is not aware of the difference between these two services. Thus,

o

he demand has been rightly confirmed alongwith interest and penalty is also rightly imposed

—*

v the adjudicating authority in the present issuc.

=l

A(iii). In view of above discussion, I hold that the adjudicating authority has rightly
dlassified the activity of the appellant under ‘Works Contract Service’ and accordingly
donfirmed the demand alongwith interest and penalty. Accordingly, the impugned order to

that extent is upheld.

B(1v). As regards the confirmation of service tax demand under Manpower Supply
Bervice, the appellant has contended that they have obtained services of various parties for
ndertaking works like plastering work, cementing work, colour work, and miscellaneous
Lite work etc. and this can not be said to be manpower supply. The appellant has also
Lubmitted a photocopy of Bill No.8 dated 31 03.2015 of ‘Patel Malaybhai Chandrakantbhai’.
L vhich is for colour work of houses. There is no explanation in the impugned order in respect
of this except that the expenses have been booked as ‘Labour Expenses’ in the financial
accounts of the appellant. From this, it appears that the entire facts and documents have not
been examined in detail by the adjudicating authority. In a ‘Manpower Supply Agency’,
manpower is provided to the person who requires manpower, and that manpower works
under supervision and control of that person. Since the appellant has contended, which is
contrary to what is available in the impugned order, it would be justified if the matter is

remanded back to the adjudicating authority to verify the facts and documents in the matter

properly.
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As regards the confirmation of service tax demand under Goods Transport

Agency, the contention of the appellant is that the transport service is provided by the owners

of the vehlcle and the amount of each trip is also below the limit prescribed by the law. The

qdjudicatiﬂlg authority has also in para-18 of the impugned order has stated that the appellant

has not

prpvided complete documents in support of their claim. Under the circumstances, it

would be|justified that an opportunity may be given to the appellant to submii relevant

documentp before the adjudicating authority in support of their claim. Thus, the matier is

remanded] back to the adjudicating authority in respect of demand of service tax pertaining to

‘Goods Ttansport Agency’ also.

6.

In view of above, impugned order is upheld so far as it pertains to confirmation of

demand qf service tax pertaining to ‘Works Contract Service” alongwith interest and penalty.

Howev

er] so far as the confirmation of service tax pertaining to the *“Manpower Supply’ and

‘Goods Transport Agency’ is concerned, the matter is remanded back to the adjudicating

authority| to pass an order afresh afier verifying the documents and contentions of the

appellanf and after following principle of natural justice. The appellant is also directed to

submit fhe relevant documents before the adjudicating authority in support of their
contentign.
1. The appeal of the appellant is disposed of atcordingly.
L/M — l
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